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TO: ALL PARTIES AND THEIR ATTORNEYS:

PLEASE TAKE NOTICE that on September 13, 2016 at 3:45 p.m. or as soon thereafter
as this matter may be heard, in Department 24 of the above-entitled court, located at
Administration Building, 1221 Oak Street, Oakland, California, defendant Warren Havens will
move and does hereby move pursuant to Code of Civil Procedure § 564 to terminate the
receivership created on November 16, 2015, in its entirety, and to terminate the services of the
Receiver. In the alternative, Havens moves to terminate the Receivership as to Skybridge
Spectrum Foundation.

This motion is made on the following grounds: (1) The receivership is not serving its
intended purpose of preserving the assets of the receivership entities during the pendency of this
matter; (2) As evidenced by those transactions which the receiver proposes to enter into, the
receivership has and continues to result in a depreciation of value of the assets of the
receivership entities that is presently in excess of 75%; (3) rather than try to remove the
perceived cloud improperly placed on the receivership’s assets by the erroneous Sippel Order,
the receiver has encouraged and caused the FCC to indefinitely preserve the perceived cloud;
(4) the receiver has been careless, and in some cases, reckless, in neglecting her duty to protect
and preserve the licenses.

As to Skybridge, this alternative motion is made on the ground that plaintiff Leong
cannot have any interest in Skybridge, just has Havens has no interest in Skybridge because it is
a tax exempt charitable foundation under IRC §501(c)(3) and is subject to the oversight of the
California Attorney General. Leong consented in writing to the donation of spectrum to
Skybridge, and therefore has no right, and never did, to insist upon a receivership for Skybridge.
1
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This motion is based on this notice, the accompanying memorandum of points and
authorities, the declarations of Warren Havens, the pleadings and papers on file and upon such
other and further evidence and argument as may be presented.

DATED: August 19,2016
BULLIVANT HOUSKR BAILEY PC

By

Andrew B.qzo&ﬁs ]
C. Todd Norsi
Norman J. Ronneberg, Jr.

Attorneys for Defendant Warren Havens
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Defendant Warren Havens moves to terminate the receivership over Verde Systems
LLC, Telesaurus GB LLC, Environmentel LLC, Environmentel 2, LLC, Intelligent
Transportation and Monitoring Wireless LLC, Skybridge Spectrum Foundation, Atlis, LLC, and
V2G LLC (collectively, the “receivership entities”).

Havens primarily moves to terminate the receivership for the simple reason that it isn’t
working and can’t work in the future. To the contrary, the receivership is resulting in significant
depreciation of the value of the assets held by the receivership entities and threatens the ability
of the entities to maintain their licenses. Moreover, rather than attempt to cure the perceived
problem posed by the Sippel Order, the receiver has merely asked the FCC to preserve the
perceived problem indefinitely by “staying” FCC action on the Sippel Order. Finally, the
receiver has been careless in carrying out her duty to protect the licenses by: (a) abandoning any
attempt to have the Sippel Order overturned; (b) taking positions in public filings in support of
the Judge Sippel’s erroneous assertions (which were not based on a contested hearing, but rather
asserted by Judge Sippel without giving Havens notice and opportunity to respond to those
assertions), thereby lending her support to the very Order the Receiver was appointed to protect
the receivership entities from; (c) undercutting license extension renewals by refusing to
continue license protection development activities; (d) jeopardizing the critically important
nonprofit/charitable foundation status of Skybridge by comingling its funds and business
activities with those of the LLC’s and attempting to use its assets and funds for the benefit of
private interests; (¢) proposing to enter into settlements that are not just objectively
unreasonable and grossly unfair to the receivership entities, but which constitute total “give
aways” of valuable rights and consideration that the opposing parties could not possibly have
obtained without a settlement.

As the Court is aware, the primary assets of the receivership entities are wireless licenses
issued to the entities by the Federal Communications Commission. Those licenses exist by

virtue of decisions made by the FCC, and they may have their value destroyed by virtue of other
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decisions that could be made by the FCC. While the risk of adverse action by the FCC can
never be eliminated, not all risks are equal in terms of severity and probability. This
receivership was created in an attempt to reduce the probability of an already improbabl'e risk of
high severity — the risk that the FCC might find the receivership entities lacked the necessary
character to hold FCC licenses. In exchange for what is, at best, an insignificant reduction in
the probability of an already improbable event, the creation of the receivership, and the post-
appointment decisions of the Receiver have created real and substantial risks that a significant
number of the FCC licenses will be terminated. In addition, the Receiver’s attempts to market
those licenses have resulted in grossly and unconscionably below market offers, thereby proving
that the receivership is having the opposite effect of its intended purpose.

The solution to this problem is to terminate the receivership and put the parties back in
the position they occupied on November 15, 2015, less of course, the millions spent by the
1

Receiver during her relatively brief tenure.

1L FACTUAL BACKGROUND

A. Leong’s Unicorn: The Non-Existent Risk of a Hearing Determination Order

More than a year ago, on May 19, 2015, Leong rushed into court ex parte on less than 24
hours’ notice, and asked the court to put the Havens-controlled entities into receivership. His
primary ground for seeking a receivership was the issuance of an order by an FCC
Administrative Law Judge certifying to the FCC for a determination whether a separate
proceeding should be designated to determine whether Havens and the Havens-controlled
entities qualified to hold FCC licenses (Exhibit 1 to Request for Judicial Notice filed May 19,
2015, colloquially known as the “Sippel Order”). In his brief, Leong argued:

The only option to preserve the value is to remove Havens from
control to mitigate the issue of his character. This must be done
now, before the FCC formally places Havens’ character in issue
via a "hearing designation order" - which could occur literally any

day - an event that would attach to Leong’s interest in the licenses
notwithstanding his innocence in Havens’ conduct before the

! The Court has the ability under Code of Civil Procedure §664 to direct that Leong pay the
expenses of the receivership, which he imprudently asked the court to impose, and Havens
requests that the Court make such an order. See, Andrade v. Andrade (1932) 216 Cal. 108, 110,
13 P.2d 676.
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FCC.
Memorandum in Support, Filed May 19, 2015, 2:17-3:1 (emphasis in original) (Exhibit H to
Haven’s Request for Judicial Notice (RFIN).

Despite counsel’s breathless argument regarding the immanency of adverse FCC action,
nothing of the sort ever happened. More than 450 days have passed since Leong first sought
appointment of a receiver. More than 475 days have passed since the Sippel Order was entered.
This court placed the entities into receivership 181 days (6 months) after Leong first moved for
appointment of a receiver. Another 123 days passed (for a total of 331 days from the Sippel
Order) before the Receiver asked the FCC to stay its consideration of Havens’ interlocutory
appeal of the Sippel Order.

Havens has filed a well-briefed and well-founded appeal of the Sippel Order, copies of
which are attached as Exhibits A and B to Haven’s Request for Judicial Notice. As argued in
the appeal, regardless of whether Judge Sippel’s pique directed at Havens was justified, the
Sippel Order suffers from a fatal procedural defect which makes it jurisdictionally impossible
for the FCC to ever issue the dreaded Hearing Designation Order regarding Havens or the
receivership entities.

B. The Only Clear and Present Danger: Receiver’s Failure to Use Available
Tools

The Receiver has expressed to the Court repeatedly her fear that licenses with 2015 or
2016 renewal dates will be terminated due to a perceived failure to satisfy the substantial service
requirements associated with some of those licenses. But, much as a man who manufactures
hammers wants to use a hammer as his only tool, the Receiver’s only solution has been to sell
licenses wholesale, a “solution” this Court wisely rejected because an impending sale is not
grounds for renewal. 47 CFR Section 1.946(e)(3). The Receiver has failed to implement other
tried and proven tools to preserve the licenses:

e Secking additional time due to the imposition of the receivership, something
treated favorably by the FCC on other occasions. Order and Order on

Reconsideration, released April 29, 2016, DA 16-469 (granting certain waiver
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requests by William M. Holland, a Court-Appointed Receiver, to allow
additional time to construct certain licenses, 31 FCC Red 3920. Havens Decl. at
933-34, and Exhibit 8 thereto.

e Continuing the research and development used by Havens to support prior
applications, ones this Court noted were “cogent” on their face.? Havens Decl. at
9935-36. Instead, in public filings, she has disparaged the very justification the
entities have used for pre-receivership renewal applications, something that does
not improve the prospects for renewal.®

e Exercising the license holder options to use a five-year period, rather than a
three-year period for substantial service deadlines on other licenses.

The Receiver has also failed, on multiple occasions, to recognize that the FCC approved
Havens’ partition and disaggregation strategy, thus freeing many of the licenses held by entities
other than Skybridge, from any substantial service requirement. Havens Decl. at {]37. For
example, she has argued that licenses held with no substantial service (colloquially
“construction”) deadlines are at risk of non-renewal. Compare Weimer declaration (Exhibit D
to RFIN, pg. 9, and Exhibit 1 thereto) to that declaration in support of the Receiver’s motion for
authority to sell AMTS licenses, with Exhibit 1 to Mr. Havens’ declaration in opposition to that
motion. (Exhibit E to RFJN, and Exhibit 1 thereto)

It’s not the Receiver’s position to determine whether Havens is good or bad, or whether
a more conservative, less entrepreneurial businessperson who would have made different
decisions is a better steward of the entities Havens created and grew into entities that both
parties agree were worth hundreds of millions of dollars, just prior to entry of the receivership
order. But, that’s what she, through her lawyers has and continues to do, disparaging Havens’

business strategies repeatedly based on her “prefer[ence]” to go a different route.* The Receiver

2 Transcript, June 30, 2016 25:18-19.

3 Receiver’s Objection to Turnover Motion in the Skybridge Bankruptcy, {9 87-88 (Exhibit C
to RFIN)

4 In the Receiver’s own words: “The main difference between [the Receiver’s] approach to
asset preservation and Debtor's is the tolerance of risk. She perceives that there are great risks
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is certainly entitled to her own opinions, but she should not be expressing those opinions in
public filings that undercut the very arguments the receivership entities have made to the FCC in
connection with pending applications and proceedings. To do so undercuts the credibility of the
entities. The FCC doesn’t have a “never mind” procedure under which a licensee can change
the grounds for an application because the licensee has decided to abandon those grounds in
favor of a different strategy.

C. Fire Sale: The Receiver’s Reckless Licensing Negotiations

The Receiver has presented three proposed licensing sales or leases to the parties. Two
of those three are transactions on which Havens was working before the entities were placed
into receivership. The Receiver’s proposed “deal points™ for these transactions are attached as
Exhibits 4, 5 and 6. For the reasons explained in Mr. Havens’ Declaration at §{ 6 to 32, the
proposed prices to be paid to the receivership entities are orders of magnitude smaller than their
admitted pre-receivership value, ranging from as much as 60 times lower to as much as 1,500
times lower than the estimated pre-receivership values. Havens Decl. at §{ 6 to 32. Defendant
Havens respectfully requests an evidentiary hearing on the matters discussed in paragraphs 6 to
28 of his declaration because those facts are critical to an understanding of the devastating harm
the receivership has and continues to do to the value of the licenses.

Havens submits there are only two reasons for the Receiver to negotiate such grossly
inadequate sales prices. One is that she and her advisors simply do not know the market and
thus are disregarding the valuations agreed upon by both Leong (see Musey declaration filed
July 7, 2015) and Havens. The other is the existence of the receivership is leading “would-be-
buyers” of spectrum to low ball their offers, and because she feels a need to make sales, the
Receiver is unwilling to say “no” and to use what leverage she has to negotiate a commercially
reasonable price.

Whether it’s the Receiver’s conduct or her existence, the evidence shows the

to the continued existence of the license assets if [Skybridge] follows its preferred course of
action . . . The Receiver prefers to minimize the risks to the assets by working with the FCC
and, as appropriate, monetizing some of those assets in order to preserve their value.” Id. at 45.
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receivership is harming the value of the primary assets of these businesses. None of the parties
benefit from the existence of the receivership in these circumstances.

As this motion was being drafted, the receiver’s counsel sent an email to the parties’
counsel (Exhibit 7 to the Havens Decl.) in which the Receiver’s counsel stated that the receiver
did not intend to proceed with the PCS Partners transaction (discussed in the Havens Decl. at
9913 to 17) “given the negative feedback” she received after providing the term sheet to the
parties. Havens had submitted comments to the receiver explaining why her proposed deal
would result in grossly undervalued sale prices. The Receiver’s withdrawal of the deal she
intended to have approved by this Court demonstrates that she and her advisors do not know the
market they are proposing to sell in, or in the alternative, that the receivership has so damaged
the value of the licenses as to justify termination of the receivership, so that the damage can be
mitigated and to some degree reversed.

D. The Receiver Has Improperly Taken Leong’s Side In Public Filings And

Has Arsued Positions That Support the Sippel Order To The Detriment of
The Entities She Was Appointed to Protect

In addition to the unconscionable losses the receivership has and continues to cause to
the value of the licenses (as detailed in the Havens Decl.), rather than support defendant
Havens’ efforts to challenge the Sippel Order (which started all of this), the Receiver effectively
abandoned any challenge to the Sippel Order and declined to take a position on it, instead
simply asking the FCC to “stay” a non-existent HDO, thereby leaving intact the perceived cloud
presented by the Sippel Order to hang over the entities indefinitely. Havens Decl. at §41 to 42.
If that were not enough, the Receiver then urged in public flings that Judge Sippel’s accusations
against the entities’ controlling owner were all true. Receiver’s Objections to Turnover Motion
in Skybridge Bankruptcy, §987-88, Exhibit C to RFJN.

Regardless of the private views of the Receiver and her counsel regarding the merits of
the Sippel Order, if Leong is correct that the Sippel Order creates a risk of harm to the entities, it
is incumbent upon the Receiver and her counsel to act in a manner that preserves the entities’
defenses against issuance of a Hearing Designation Order and, if one is issued, against an

adverse finding regarding their character. Instead of doing that, the Receiver filed a brief in the
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Skybridge Bankruptcy which largely adopted the position taken by Judge Sippel in his order.

Receiver’s Objection to Turnover Motion in Skybridge Bankruptcy, 9 87-88, Exhibit C to

RFJN.

In her public filings, the Receiver improperly took both Judge Sippel’s and Leong’s side

by urging as follows:

Since her appointment, the Receiver has been engaged in constant
damage control, attempting to correct actions from Havens that
threatened the value of and risked forfeiture of the Licenses that
are the primary assets held by the entities subject to the
Receivership (the “Receivership Entities”). The actions that
culminated in the April 2015 order (known as the “Sippel Order,”
after FCC Administrative Law Judge Richard L. Sippel, who
issued it), are an example of a lengthy course of conduct that has
led to Havens’ being sanctioned by various courts and the FCC.

* ok k¥

Havens has also:

(a) failed to comply with construction or service deadlines with
respect to many of the Licenses, resulting in cancellation of
valuable spectrum licenses by the FCC;

(b) failed to file Debtor’s tax returns or pay taxes for certain
Receivership Entities;

(c) failed to properly maintain the Receivership Entities’ and the
Debtor’s books and records;

(d) engaged in highly questionable allocations of costs and assets
between the Debtor and the other Receivership Entities;

(e) distributed $1.25 million of cash to himself as “deferred
salary” on the eve of a hearing in Alameda Superior Court on a
motion to impose a receivership, based on his own formula; and

(f) lost hundreds of FCC licenses due to his failure to comply with
FCC deadlines after arguments similar to those he makes now
were rejected by the FCC.

1d. at pp. 2-3, Exhibit C to RFJN.

As discussed above, the probability of a Hearing Designation Order being issued is

extremely low. But, a supposed “neutral” Receiver whose appointment was intended to protect

against such an eventuality should not be taking positions in public proceedings to which the

FCC was a party, that support the positions taken in the Sippel Order, which in any event, are
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not established “facts” as Havens was never provided with any notice or opportunity to contest
the Sippel assertions, which were first responded to by Havens in his motion for reconsideration
and appeal of the Sippel Order, both of which are still pending.

E. Attempting to Destroy Skybridge

Skybridge, on paper and in reality, is an operating charitable foundation. Bolotnick
Affidavit at 92 -6, Exhibit G to RFIN. While Havens is its President, he has no interest in it,
just as Leong has no interest. Id. at 6. Years ago, with Leong’s written consent (Exhibit 9 to
Havens Decl.), various of the receivership entities donated portions of the spectrum held by
them to Skybridge. As a charitable foundation, Skybridge is subject to the supervision of the
California Attorney General. Havens takes no salary from Skybridge and never has. Bolotnick
Affidavit at 7. Any right Leong has to seek receivership of any of the entities is wholly
derivative of his alleged interest in those entities. Because as a matter of law, Leong can have
no interest in Skybridge, he cannot seek to have it placed into receivership.

Contrary to the Receiver’s contentions some months ago, made and incorrectly repeated
in public filings by the Receiver, there has never been a valid termination of Skybridge’s tax-
exempt status.” But, in complete disregard for Skybridge’s status, the Receiver has comingled
funds and attempted to sell the assets necessary to its operating and charitable nature for
purposes of paying the other entities” debts and obligations, as evidenced in other motions filed
herein. Havens Decl. at §36.

F. The Receiver Attempted to Enter Into An Unreasonable Settlement With

Puget Sound Energy That Constituted Inappropriate “Give Aways” of
Valuable Rights Held By the Receivership Entities

This Court is already familiar with the Receiver’s imprudent proposed settlement with
Puget Sound Energy in which the Receiver attempted to give away rights (worth as much as

nine figures) to PSE and to a third party MCLM, rights that the court in that Jawsuit never could

3 Internal communication at the IRS leaves something to be desired and there have been
occasions where the tax-exemption has purportedly been terminated despite the fact that
Skybridge held valid extensions of time from the IRS to file tax returns. In each instance once
proof of the valid extension was provided, the revocation of tax-exempt status was rescinded.
Havens Decl. at 940.
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have awarded PSE, much less MCLM, a non-party to the lawsuit. Havens will not repeat here
his arguments concerning the Receiver’s proposed reckless settlement with PSE, but instead
refers the court to his Opposition to the Receiver’s Motion to Approve the Settlement and
Haven’s supporting declaration, filed herein on June 15,2016. As the court will recall, there
were serious questions raised concerning valuable rights the Receiver proposed giving away for
nothing, rights that PSE could not have obtained from the Court or under the applicable
contract. Accordingly, the Court denied the Receiver’s motion to approve that settlement. The
Receiver has yet to propose an adequate alternative settlement, instead further proposing a
settlement that failed to cure any of the problems with the original proposed settlement. Havens
objected and the Receiver has made no further proposal.

III. THE RECEIVERSHIP SHOULD BE TERMINATED

A. Application of Delaware Law

The Limited Liability Company agreements of Telesaurus and Verde provide for the
exclusive applicability of Delaware law, and indeed state broadly that “all disputes” are to be
“governed by and construed in accordance with the Act and other laws of the State of
Delaware.” Such broad choice of law provisions include a foreign state’s procedural rules, as
well as its substantive law. Hambrecht & Quist Venture Partners v. American Medical Intl. Inc.
(1996) 38 Cal.App.4th 1532, 1542. In Delaware, a petitioner’s initial verified demand for a
receiver goes forward in a sort of summary judgment procedure, and a receiver will never be
appointed if the facts presented at the summary judgment hearing are (as in our case) vigorously
disputed or incomplete. Banet et al. v. Fonds de Regulation (Del. Ch. 2009) 2009 WL 529207,
*1, 3-4.6 Furthermore, at the initial receivership hearing “all evidence offered by the non-
moving party is still to be viewed in the light most favorable to the non-moving party.” (Id. at
*3). Where vigorously disputed facts do exist, a trial takes place---with express findings of fact

and coqclusions of law — before a receiver is appointed. (/d.). See Carlson v. Hallinan (Del.

6 The Delaware Supreme Court and the Court of Chancery routinely cite cases published only in
Westlaw, an accepted practice in Delaware. See, Seneca Investments v. Tierney (Del. Ch. 2008)
970 A.2d 259 n. 13, ef seq.
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Ch. 2006) 925 A.2d 506, 544 and Hall v. John S. Isaacs & Sons Farms Inc. (Del. Ch. 1960) 163
A.2d 288, 293. Because the foregoing did not occur, it is appropriate to terminate this
receivership.

In any event, as explained below, even if more lenient California standards are applied,
the receivership should still be terminated for practical reasons.

B. The Court Has the Discretion to Terminate the Receivership

Having created the receivership, the Court has the discretion to terminate it. Code of
Civil Procedure §564; Hanno v. Superior Court (1939) 30 Cal.App.2d 639, 640-41, 87 P.2d 50;
Sly v. Superior Court (1925) 71 Cal.App. 290, 294, 235 P. 83.

G Termination is Necessary When the receivership Ceases to Serve its
Purpose.

Civil Code §3510 provides “When the reason of a rule ceases, so should the rule itself.”

[R]eceivership is an extraordinary remedy, to be applied with

caution and only in cases of apparent necessity, and where other

remedies would be inadequate. Rogers v. Smith (1946) 76

Cal.App.2d 16, 21, 172 P.2d 365, 368.
It follows that a receivership which is not necessary and/or which is not curing the problem it
was intended to address, should be terminated. See, Mitchell v. Lay (9th Cir. 1932) 60 F.2d 941,
943; Sly, supra 71 Cal.App. at 293-94."

D. This Receivership Does Not Serve Its Intended Purpose

Taking Leong’s original application at face value, the purpose of the receivership is to
preserve the value of the entities against the “any day now” threat posed by the Sippel Order.
Upon reflection, it’s apparent that the threat posed by the Sippel Order is anything but
immediate and more theoretical than real. In contrast, the threat posed by a continued
receivership is immediate and concrete: (a) Sales of valuable assets at fire sale prices; (b)
abandonment of the activities needed to support an extension of substantial service deadlines;

(c) the attempted abandonment of valuable claims to spectrum for no consideration; (d) the de

" Denying writ of prohibition to preclude Superior Court from terminating receivership where
evidence did not establish necessity of continuing receivership and that continuation of
receivership would not cause an injustice.
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facto destruction of an operating tax exempt charitable foundation; and (e) The expenditure of
six digit sums of money every month on the Receiver and her attorneys.

The solution to this predicament is simple — terminate the receivership and restore the
parties to the organizational status quo as of November 15, 2015.

IV. INTHE ALTERNATIVE, TERMINATE THE RECEIVERSHIP AS TO
SKYBRIDGE

Skybridge is different. It’s a private charitable operating foundation. See, Probate Code
§16100. As such its assets are unlike the assets of the other receivership entities. Its assets
cannot be distributed for private gain, only to another charitable trust or foundation. In Re
Veterans’ Industries (1970) 8 Cal.App.3d 902, 917-18, 88 Cal.Rptr. 303; See also, Bolotnick
AfT. at 96, Exhibit G to RFJN.. Individuals such as Havens, as well as the Attorney General
may bring an action to remedy a breach of the charitable trust. Corporations Code §7142.

In these circumstances, continued maintenance of the receivership over Skybridge, at
Leong’s instigation, is improper. The receivership over Skybridge should be terminated

regardless of how the Court rules in connection with the for profit entities.

V. LEONG, HAVING MISLED THE COURT INTO GRANTING A DESTRUCTIVE
RECEIVERSHIP, SHOULD REIMBURSE THE ENTITIES FOR THE
ADMINISTRATIVE COSTS ASSOCIATED WITH THE RECEIVERSHIP

Normally the administrative costs of a receivership, including the fees of a receiver and
her attorneys are paid out of the assets held in the receivership. The court, however, retains the
equitable power to allocate those expenses differently. This is a case where it should allocate
100% of those expenses to Leong. Why? Because this unnecessary Receivership was Leong’s
idea and a mere pretext for Leong to sidestep the parties’ arbitration in an effort to get this court
to liquidate the companies, something he was unsuccessful in accomplishing in the arbitration to

which he agreed.® It was Leong who, following the adage “Never let a good crisis go to waste,”

8 1t should be noted that to the extent the Receiver or the court turns this receivership into a
liquidation receivership, as distinct from a “status quo” receivership, it is a direct violation of
Section 9.4 of the parties’ LLC agreements, which explicitly authorize only a “status quo”
receivership.
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urged the appointment of a receiver in what was a callous attempt to decapitate Havens’ position
in the arbitration which otherwise was not going the way Leong wanted.” Well over $1,000,000
later, the receivership entities are in much worse condition than they were on May 18, 2015, the
day before Leong first presented his application for appointment of a receiver. In these
circumstances, equity demands that Leong reimburse the entities for the administrative costs of
the receivership and that the Receiver’s promissory notes to Leong be cancelled.

VI. CONCLUSION

Regardless of whether the original decision to place the entities into receivership was
prudent or not at the time it was made, subsequent events have shown the receivership is
causing much greater harm than good. In addition, the risk presented by the Sippel Order is
ever more remote and improbable than represented originally. In these circumstances, there is
no longer any need for the receivership, if ever there had been. It should therefore be
terminated.

In the alternative, at a minimum, the receivership over Skybridge should be terminated
because Leong cannot even state a colorable interest in Skybridge, a charitable foundation to
which he agreed to donate spectrum.

"
"
1
"
"
"
"

? Havens understands this is not the place to argue whether the receivership should have been
entered in the first instance. However, it bears mentioning in hindsight that the receivership has
in fact totally interfered with the parties’ arbitration, delaying it by almost another year when it
had been on course to be completed at the end of last year. Because federally issues FCC
licenses are at the heart of the dispute, the Federal Arbitration Act governs, and to the extent
California’s Receivership Statute interferes, as it has here, with the parties’ arbitration, it is
preempted by the FAA. DirectTV, Inc. v. Imburgia, 136 S.Ct. 463 (2015).
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Defendant Warren Havens respectfully requests that this motion be granted, an order be

entered terminating the receivership and that plaintiff Arnold Leong be ordered to reimburse the

receivership entities for the administrative costs of the receivership, including those not yet

approved by the Court.
DATED: August 19, 2016

4812-3836-4726.1

BULLIVANT HOUSKR BAILEY PC

By

Andrew owns )
C. Todd i

Norman J. Ronneberg, Jr.

Attorneys for Defendant Warren Havens

ok ok ok
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PROOYF OF SERVICE
Arnold Leong v. Warren Havens, et al.
Alameda Superior Court No. 2002-070640

I am employed in the City and County of San Francisco by the law firm of Bullivant
Houser Bailey (“the business™), 235 Pine Street, Suite 1500, San Francisco, CA 94104. I am over
the age of eighteen (18) and not a party to this action. On August 19,2016, I served the document
entitled:

DEFENDANT WARREN HAVENS’ NOTICE OF MOTION AND
MOTION TO TERMINATE RECEIVERSHIP; MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT THEREOF

upon the following parties:

PAUL F. KIRSCH

JAMES M. ROBINSON

Shopoff Cavallo & Kirsch LLP

601 Montgomery Street, Suite 1110

San Francisco, CA 94111

Telephone: 415-984-1975

Facsimile: 415-984-1978

Email: paul@scklegal.com
james@scklegal.com

Attorneys for: Plaintiff ARNOLD LEONG

RICHARD W. OSMAN

Bertrand, Fox, Elliot, Osman & Wenzel
2749 Hyde Street

San Francisco, CA 94109

Telephone: 415-353-0999

Facsimile: 415-353-0990

Email: rosman@bfesf.com

Attorneys for: Plaintiff ARNOLD LEONG

GERALDINE FREEMAN

DAVID A. DEGROOT

Sheppard Mullin Richter & Hampton LLP

Four Embarcadero Center, 17" Floor

San Francisco, CA 94111

Telephone: 415-434-9100

Facsimile: 415-434-3947

Email; gfreeman(@sheppardmullin.com
ddegroot@sheppardmullin.com

Attorneyvs for: Receiver SUSAN UECKER

0

0

0

BY MAIL (CCP §1013(a)): I am readily familiar with the ordinary practice of the
business with respect to the collection and processing of correspondence for mailing with
the United States Postal Service. I placed a true and correct copy of the above-titled
document in an envelope addressed as above, with first class postage thereon fully prepaid.
I sealed the aforesaid envelope and placed it for collection and mailing by the United
States Postal Service in accordance with the ordinary practice of the business.
Correspondence so placed is ordinarily deposited by the business with the United States
Postal Service on the same day.

BY ELECTRONIC TRANSFER: 1 caused all of the pages of the above-entitled
document to be sent to the recipient indicated via email at the respective email addresses.
This document was transmitted by email and transmission reported without error.

BY FACSIMILE TRANSMISSION (CCP §1013(e), CRC 2.306): I transmitted the

document by facsimile transmission by placing it in a facsimile machine (telephone
number 415-352-2701) and transmitting it to the facsimile machine telephone number
listed above. A transmission report was properly issued by the transmitting facsimile
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machine. The transmission was reported as complete and without error. A true and correct
copy of the transmission report is attached hereto.

BY OVERNIGHT DELIVERY (CCP §1013(¢)): I am readily familiar with the ordinary

practice of the business with respect to the collection and processing of correspondence
for mailing by Express Mail and other carriers providing for overnight delivery. I placed
a true and correct copy of the above-titled document in an envelope addressed as above,
with first class postage thereon fully prepaid. I sealed the aforesaid envelope and placed
it for collection and mailing by Express Mail or other carrier for overnight delivery in
accordance with the ordinary practice of the business. Correspondence so placed is
ordinarily deposited by the business with Express Mail or other carrier on the same day.

BY PERSONAL SERVICE UPON AN ATTORNEY (CCP §1011(a)): I placed a true
and correct copy of the above-titled document in a sealed envelope addressed as indicated
above. I delivered said envelopes by hand to a receptionist or a person authorized to accept
same at the address on the envelope, or, if no person was present, by leaving the envelope
in a conspicuous place in the office between the hours of nine in the morning and five in
the afternoon.

BY HAND: Pursuant to Code of Civil Procedure §1011, I directed said envelope to the

party so designated on the service list to be delivered by courier this date. A proof of
service by hand executed by the courier shall be filed/lodged with the court under separate
cover.

BY PERSONAL SERVICE UPON A PARTY (CCP §1011(b)): I placed a true and
correct copy of the above-titled document in a sealed envelope addressed as indicated
above. I delivered each envelope by hand to a person of not less than eighteen (18) years
of age at the address listed on the envelope, between the hours of eight in the morning and
six in the evening.

I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

Executed on August 19, 2016, at San Francisco, California.

LW'W!)H?&/ ;;/*Zf POy A

opER'r)x',C. BEACH

Aokesk ok ok
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The following document is a partially redacted document, pursuant to a
motion by Receiver Susan Uecker, which the state court granted.

Items redacted were not earlier marked by the Receiver or others as confidential
or privileged, in communications provided to me, and appear to be known to
third parties whose obligations, if any, to protect the information is not known to
me to this time. - W. Havens
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" Andrew B. Downs, SBN 111435

.C. Todd Norris, SBN 181337
Norman J. Ronneberg, Jr., SBN 68233
BULLIVANT HOUSER BAILEY PC
23S Pine Street, Suite 1500
San Francisco, California 94104-2752
Telephone: 415.352.2700
Facsimile: 415.352.2701
E-Mail: andy.downs@bullivant.com
todd.norris@bullivant.com
norman.ronneberg@bullivant.com
Attorneys for Defendant .
WARREN HAVENS
SUPERIOR COURT OF THE STATE OF CALIFORNIA
_ COUNTY OF ALAMEDA
ARNOLD LEONG, : Case No.: 2002—070640 |
: ' ~ Public-Redacts materials from conditionally sealed re
Plaintiff, " | DECLARATION OF WARREN HAVENS
: : : IN SUPPORT OF MOTION TO
V. : TERMINATE RECEIVERSHIP
WARREN HAVENS, et al. : DATE September 13, 2016
‘ TIME: 3:45 p.m..
Defendants. DEPT: 24 (Hon. Frank Roesch)
RESERVATION NO.: R-1764700

I, Wmen Havens, declé:e:

1 I am the defendant in this action and am the sole managing member of each of
the Limited Liability Companies that are the subject-o,f the Leong receivership. Prior to the
éppoiritment of the receiver, I was the manager of each of the companies Athroughout their
existence. Iam also the President and Direc;or of Skybridge Spectrum Foundation, the non-
profit private operating tax exempt foundation, also thé subject of the receivership. Prior to the
appointment éf the receiver, [ was the only person to héve served-as President and Director of
Skybridge.! I have personal knowledge of the facts stated below and I could 50 testify.

! However, the modified Recelvershlp Order authorlzes me to act for the receivership entities 1n
the arbitration.

cord
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The Entities’ Innovative Busihess Plan

2. The business of the receivership entities is the acquisiﬁon, development and
e\'/entual deployment of their FCC wireless licenses for edvanced wireless data technologies in .
the PNT (precise pésiﬁoning, navigation, and tifning) area and other wide area mission critical
applications, includiﬁg what are known as AMTS H(Automated Maritime Telecommunications
Systems) licenses, and ’What are known as LMS (Lecation and Monitoring Service) licenses.
This is a highly specialized field where only a handful of businesses compete. Our long term
goal is to build and deploy an advanced WelesS communication and technology system that
provides new capabilities for precise position teehnology (correcting flaws in current technology
that, among other problems, impede important édvances in private and public transportation
and safety), navigation and timing, intelligent transportation, the energy industry (including
“smart grid” and other “smart” energy uses), forestry, mining, environmental moniforihg and
public safety, and scientific research in rémote areas. |

3. As discuesed in a more detailed declaration filed herein on June 17, 2016 (te:

Receiver’s Request for Instructions Regarding AMTS Spectrum), the development of this

| spectrum has taken years of diligent and tenacious perseverance. Not only did we need to

acquire nationwide collections of FCC licenses, but we also needed to meticuleusly work en
clearing numerous encumbrances fraudulently created by other license holders who falsely -
alleged rights to spectrﬁn in major geographic areas, encumbrances that woeld have caused -
critical interfereﬁces with our planned uses. We were only recently successful in clear'itig off
fhose bogus encumbrances and defeating proposed FCC rﬁle changes that would have interfered
with the entities’ business plans. | -

| 4. Thus, when this receivership began, the entities had only just completed “Phase
I” of their common business plan to obtain th;_ee nationwide collections of uncncﬁmbered radio-
spectrum licenses. - The entities were proceediné well into Phase I of their plans, to firm up
plans ahd arrangements to deploy valuable and highly practical uses of those licenses, uses that
will have incredible safety and efﬁciency'beneﬁts for the public, if the court allows the entities

to proceed with their plans. As explained below, among other harms, the receivership has

-2-
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brought the entities’ Phase.II plans to a grinding hait, threatening the entities’ ability to maintain
their liceh'ses, causing unconscionable losses to the value of those licenses, as evidenced by the
receiver’s proposed grossly below market sales, and preventing the entities or anyone else from.
implementing the plans that would be highly beneficial to the public as well a.s the éntities

themselves.

The Motive Behind The Leong Receivership

5. In bringing this motion to terminate the receivership, it is appropriate to recall
that plaintiff Leong _dpes not care about the public interest at stake or maintaining the value of
the assets held by the receivership entities. He seeks oﬁly to make good on a threat: “If we ge£ :
intp this fight, I will do so without fear of self destruction of this business . . .” Separately, he
threatened, “[A]s we wrestle for control, this car will go over a cliff, crash and burn. Any funds
that you might have thought shquld go into the partnership will instead be used for funding my
litigation against you. . . . I'll be disappointed, but financially I’ll be able to walk away from this |
wreck.” Leoﬁg sent those malicious emails years ago, and év'er since, he has doggedly
attempted to make good on those threais. He evidently hoped thei receivership would be the
vehicle through which the;, entities would finally “c’rash and bum.” (The emails are attached as
Exhibits‘B,and C to my prior declaration, filed herein on I‘\/Iay‘22, 201 5) .

The Leong Receivership’s Dramatic Destruction of V@

- 6. Far from preserving the value of the receivership assets, the receiver’s actions
and failures to act have only helped Leong move closer to his goal of forcing a liquidation of the -

entities’ assets at “fire sale” prices, something Leong has so far been unable to achieve in the .

arbitration he agreed to use to resolve this dispute.

7. The pre-receivership’s total fair market value (even as the entities embarked on
“Phase II” of their business plan) is stated in the Declarafion of J. Armand Musey (plaintiff
Leong’s own expert), filed under seal in this court on J uly 7, 2015. (A courtesy copy of the
sealed Musey declaration is being lodged with the court in subpdrt of this.motion). The Musey .
Declaration shows values of thé licenses in Dollar “MHz Pops” }ates, and in total value for

classes of licenses. Musey estimates the total value for all of the licenses to be in the range of

-3
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more than a half Billion dollars to over five billion dollars. See Musey Decl. at §7.a. Musey’s
valuation is coﬁsi_sten‘t with that of the expert I hired on behalf of the entities, Walters
Associates, Inc.; which Musey in fact references at §5.d. of his declaration. ‘

8. Attached as Exhibit 1 is a draft report from Mr. Walters (still in progress), which
shows the dramatic loss in value due to Leong’s public filings related to the receivership, which
has depressed market, values. The Walters report shows that due to the Leong attacks on the
entities and licenses in his public court and FCC filings that sought this receivership, the -
licenses’ fair market value dropped by half and pOSSlbly more than half. This was prior to the
court issuance of the,Recelvershlp Order. Thereafter, this I'CCCIVCrShlp has caused further
devaluation, by orders of magnitﬁde, as shown below.

9. Exhibit 2 isa bublic online document from Navigant, a leading company in thel
power utility market, which states Dollar MHz Pop rates in line with those of Mr. Musey (and
those of Mr. Walters prior to the devaluation by Mr. Leong noted above).

10.  Exhibit3isa pubhcatlon by professors at the Umvers1ty of Callforma Berkeley
regarding their research on “C-HALO” (“Cooperative High Accuracy Location” wireless) cost-
beneﬁt analysis. This research and publication was initiated by me, for the receivership entities,
and in large part funded By the entities via a charitable grant to the University. This publication
shows ‘that nationwide C-Halo, a core application and goal of the receivership entities, would
improve the nation"s GDP by $160 to $320 billion over 22 years (just in highway safety and
efficiency). Id. atp. 1. “C-HALO” is also called “pPNT” (precise Position,_Na\}igation and
Timing). The Entities’ FCC licenses are the best inb the nation for C-HALO/ pPNT. This large
GDP increase estimation reflects the fair market values of the Entities’ licenses in the Musey
Declaration, and the like values in Exhibits 1 ano 2

11.  The Leong receivefship has caused drastic devaluation of those fair market -

values, as shown in Exhibits 4 through 6, attached hereto. These include the receiver’s

2 Information that is confidential to the ent1t1es and third parties, and that 1nvolves trade secrets,

has been redacted.

_4_“
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descriptions to me of her proposed sale of all of the Skybl;idgc-LMS licenses (the vast majority
of all of its FCC licensed spectrum nationwide) to PCS Partners (a n;)n-operationél company in
LMS licenses and services), and her two proposed sales of some of the entities® AMTS licensed
spéctrum to railroad companies. As this motion was being prepared, the receiver’s counsel
notified my counsel that ihe receiver was no longer pursing the disastrous proposed sale of the
Skybridge LMS licenses to PCS Partners. Nonetheless, the receiver’s proposéd deal not only
shows the damage the reéeivers_hip‘ has done to the value of the LMS licenses, but it also
demonstrates that the receiver and her advisers do not possess the knowledge and experience
necessary to negotiate reasonable or beneficial deals. This is not surprising as it is neither the
court nor the receiver’s business to negbtiate such deals in this highly specialized field.

12.  Asexplained below, these three proposed license-sale deals each represent a

‘huge loss in value, in orders of magnitude, especially for the Skybridge Licenses. Following my

objections to these grossly negligent proposals, the receiver made no attempt to show that the
propdsed deals weré not at drastically low prices. Not only are the proposed sales rank “give-
aways” when compared to fair ;nar'ketvvalue,-but they are also manjtfunes lower when
corripared (on an apples to apples basis) to the pricesl'I had negotiated with the railroad
companies. This is a matter of grave import.a.nce,'and I can explain this in more detail if the
court offers me an opportunity to do so at an e\}identiary hearing, which would be appropriaté
before allowing any{'of these recklessly proposed saies~ to occur. A

13.  The Receiver’s Proposed PCS Partners Transaction: Attached hereto as

Exhibit 4 are the receiver’s “deal points” for the proposed sale of Skybridge’s LMSlicenses to
PCS Partners. On ihis “deal\.sheet,” which the receiver provided to my counsel on July 18,
2016, the receiver proposes to sell all-of the Skybridge LMS licenses for(this
includes the costs of theA transaction, and thelitigation set aside, v'vhichAwould

indicate a net sale price or value of | redacted }

14. " The minimum fair value for these licenses is conservatively estimated to be

approximately|  redacted . tthe receiver’s sale price or value (even at the start of the

entities’ post-license-clearance Phase II, as explained above). This is shown in the Musey

—5-
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Declaration as follows (and as noted herein, the Musey valuations are supported by the values
from Walters and Navigant, and also reflected in the UC Berkeley sfudy (Exhibit 2):
The following figures are taken from Muséy Declaration’s Chart 1: .
o Skybridge’s LMS licenses total MHz-Pops = 486,207,697 '
o Prelfminary Value Metric $HVIHZ-..Pop Values for LMS:

1 redacted 1

o Multiplying the above figures| | fedacted |

, Skybridge’s LMS licenses are valued l redacted l
(in stark contrast to the receiver’s proposed sale price

15.  Moreover, at page 5, §7.a. in his declaration, Musey states that collectively, the

| entities’ licenses could be worth as much as ‘corrected for potential real world

value of the 900 MHz spectrum.” Because Skybridge’s LMS licenses represent 1/3 of all the

LMS spectrum, that would mean an additional (over the above estimates) for

licenses the receiver proposes to give away for a mere[ redacted |

16.  On July 25, 2016, 1 objécted to-the receiver’s proposed PCS Partners transaction
in Exhibit 4 fof the' reasons explained above. Three weeks later, on August 15, 2016, the
receiver’s counsél wrote to counsel for the parties, stating tﬁat “given the negative feedback”
she had received, she did not plan to proceed with that transaction; Her counsel’s August 15,
201 6 email is attached hereto as Exhibit 7.

| 17.  There could be no better evidence of the dramatic loss in value to the licenses
than the receiver’s proposed PCS Partners'deal.\" MoreO\}er, the réceiver’s decision not to pursue
the deal after I objected to it, demonstrates that she failed to do cvén the minimum proper -
diligence to determine the current value of those licenées. Had she done so, she would not have
ever proposed the deal, much less attempted to get the deal approved.

18.  The Receiver’s Proposed PTC-220 Transaction: On July 18, the Receiver

provided to the parties’ counsel the “deal points,” attached hereto as Exhibit 5, for a proposed
deal to sell spectrum to PTC-220. A price rate cannot be determined from the exhibit with any
reasonable précision'due to the failure of the receiver to provide critical information, including:

o Territory: the specific geographic region(s) involved.
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20

¢ Quantity: the amount of spectrum in eaéh sub region (two different amounts aré noted).
e Power: the radio-frequency power levels (co-channel and adjacent channel) at the PTC
system base stations, and in the field at the borders of whafever the region(s) are, and
what power levels the licensee m;ay have in relation to the PTC system at defined points,
lines, etc. |
¢ 'Height: the permitted height(s) of the PTC base station antennas, and their transmission
directionality. o |
If the receiver were even minimally qualified to negotiate deals of this nature, she would
understand that without the above information, there is né spve'ciﬁc transaction described, even
on a most basic level, and there is no meaning to the proposed pricing, although it appears
grossly low based on the inadequate information the receiver has provided. ~ -

19. . The above notwithstanding, the Receivér’s. proposed PTC-220 deal is

undervaiued by as much as{ redacted ' ]ve'rsus what I had been

r_xegotiating3 for the following reasons. Following my objections to this deal, the Receiver

responded in her August 4, 2016 email, which is attached hereto as Exhibit 11. Her response,

|| in relevant part, was as follows:

The PTC-220 transaction is very similar to the deal that you
negotiated before the receivership began. In fact, the term sheet
you negotiated with PTC-220 served as the starting point for the °
transaction discussions that have had with PTC-220. ’

With respect to your concerns as to the purchase price, please note
that this reflects the fact that PTC-220 will need to expend
considerable resources to remove the relevant encumbrances (i.e.,
some existing, site-based licenses in the Northeast). If this
clearing process is relatively easy, the purchase price will increase
to effectively the same level that you apparently agreed to
previously with PTC-220. -

As to your concems regarding the sale of spectrum on a full-
county basis, we note that this was one of the transaction
structures that was specifically included in the original term sheet
that you negotiated with PTC-220 and upon which we based our
negotiations with PTC-220. We view the fact that it was

3 What I was negotiating is in line with the spectrum values (Dollars / MHz-Pop) Musey
Declaration (filed under seal July 7, 2015; courtesy copy submitted herewith) and the other
Exhibits attached hereto on spectrum values and valuation.
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apparently acceptable to you in the past as strong evidence that it

does not present material issues today.

20.  The Receiver does not explain what she means by “very similar to the deal that

you negotiated,” (emphasis added) and she did not communicate with me on the various options

AT was negotiating with PTC-220 for transactions in the New England area. Rega’rding. the

Receiver’s second paragraph above, the seller cannot reasonably agree to a transaction term that
wo.uld put into the exclusive control of the buyer the costs to be incurred in clearing
encu:_'nbran‘ces.v Ina ﬁutshell, the Receiver is letting PTC-220 determine what to pay MCLM (a
l'eng-sté.nding business associate of PTC-220) versus what to pay the Receiver (a temporary
receiver pendente lite). This is further evident becaﬁse after four years of the Sippel hearing
proceeding, in Docket No. 1 171, MCLM gave no proof of tirﬁely constructi‘o;i and odgoing
operation of the two AMTS site-based stations that cause the alleééd encumbrances (one in
Connecticut and one in Massachusetts). As indicéted above, PTC-220 will benefit by paying
MCLM money it would otherwise have fo pay the Receiver because the Receiver proposes to
abandon any leverage she would otherwise have here. Fu_fther, the Receiver has already
proposed to tlﬁs court, and effectively to the FCC and MCLM, that the Receiver is giving up
challenge to MCLM site—based. stations not yet sm;endered by MCLM in the Sippel hearing

proceeding, 11-71, The Receiver did this in several ways, including in her public filings in this

1| court to seek approval of her settlement with Puget Sound Energy, another company with a

business relation with MCLM. .

- 21, For-the above reasons, this proposed transaction requires the Receiver to give the
railroad, PTC-220, the AMTS geographic spectrum'thfoughout the vast territory of the alleged
encumbrances (through most of the popula_ted area of Connecticut and Rhode Island aﬁd some
into Massachusetts), for effectively no consideration. That is a rank giveaway. This is
approximately one-half of the total price involved in this set-aside for fhe purported
encumbrances, ‘thus about a 1/2 devaluation. But, as expiaincd below; the gross devaluation

doesn’t stop there.
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22.  The problems with this deal are further complicated by the “counfy assignment”
waste: PTC-220 does not need spectrum by whole‘counties, as described in the receiver’s notes,
but needs it only in tight éorridors along the tracks for entirely clear technical reasons, including
the base stations’ use of low heighf antennas, their fairly close spacing, their position on the’
rights of way along the tracks, and their focﬁs of the radio signals up and down the tracks to the
trains. Improper assignments by counties Will waste a huge amount of spectrum. Spéctrum
waste ié improper under the Communications Act and FCC policy. Moreover, the proposed
deal would result in a wasteful give-away of spectrum that could be put to actual use as well as
blocking the licensee making the deal from use of its retained spectrum in large areas between
and near the jagged borders of fhe counties involved. I extensively discussed this with Amtrak
and FCC legal, who agree with my assessment. A

'23. Thus, this proposed transaction requires the Receiver to give fhe railroad, PTC-
220, the AMTS geographic spectrum thréughout the vast territory of the alleged encumbrances
(through most of the populated area of Connecticut and Rhode Island and some into

Massachusetts), for effectively no consideration. It is a rank giveaway of 50% of the'spectrum

16" that is the subject of the transaction. Extrapolate this deal out and it results in a 50% reduction

in value of the entities” AMTS spectrum, an unconscionable devaluation that cannot be justified
under any plausible circumstances. |

24.. The Receiver responded to my-objections by.'suggesti‘ng that the “full county
basis” was in the “original term sheet that...[I had]-negotiated.” That is false. PTC-220"
proposed to purchase spéctrum in whole counties, but I showed PTC-220 in response why a sale
and lease of spectrum is far more spectrum efficient and more effective fér PTC wireless in
addition’to the FCC’s strong pblicy against wasting spectrum and radio transmission power. In
fact, I proposed the same corridor structure that I had proposed to Amtrak, and which Amtrak
adopted with FCC approval. I informed the receiver of the foregoing in my comments to hef, |
but to no avail. By seiling counties and not corridors along the railroad ltracks, it is easy to show

to any competent person in this type of wireless that the Receiver is proposing to give away well

.
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over 50% additional amount of spectrum territory then needed for railroad PTC wireleés, forno
consideration. I cannot be too blunt here: there is no one minding the store.

25. , Were the above not enough, the .Receiver has not defined the quémtity of
spectrum in the different regfons involved, but fefers to at least two quentities of spectrum, and
despite my objections, has not explained whether it is paired or unpaired speCtrurﬁ. Assuming
she means the higher quantity of spectrum in all ef the counties at the maximum power level
and antenna height that the FCC default rules permit, she is giving a\»;ay many times -- possibly
more than ‘four‘ times (by simple, standard technical analysis) -- the quantity of speetrum Versus
what [ was negotiating and what is actually needed for PTC w.ireless, a;nd for no additional
consideration, thus resulting in a 75% loss in value to the subject spectrum. - :

| 26.  Last, but not at all least, the Receiver’s proposed transaction is described asa
spectrum sale (with no lease). As compeféd to what I had been negotiating, I informed the
Receiver of the significant loss that would be incurred if there is no spectrum lease for parts of
the territory inx\lolved, on each side of the tracks, as opposed to a sale of that spectrum on each
side of the tracks, where the spectrﬁm is sold only in a corridor imniediatel); adjacent to the
tracks, which, in the Amtrak deal, was 3 miles on each side of the tréck. Not including a lease
means that the railroad’s operations using the seld and leased sfectrdm will also not count
toward the construction-substantial service requirements for the receivership entities
involved, and is thus'.a loss of enormous value to the receivership entities, possibly more
valuable than the full amount of cash consideration in this transaction, easily constituting
ano_ther 50% loss in value for fhe affected spectrum.

27.  Considering all of the above, the propescd PTC 220 deal is approximately
devalued, from what I had been negotiating and what is ojthenNise fair market, as follows: about
1/2 devaluation for the tefritory and price giveaway, at least 1/2 devaluation for the eounties
\;crsus the corridor, about 1/4 or more devalua;ion for the additional spectrum, power, etc., and
at least 1/2 devaluation for.not including a lease. The resulting lqss (x'ex Vs x ) equatesto -

a reduction down to 1/32°of the-deal I had been negotiating or a 97% price reduction.
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28.  Insum, the Receiver’s price_s rndicated in Exhibit 5 are orders of magnitude
lower than fair mar'ket‘val‘ue just on a cash basis, and because the deal does not ,include a lease,
the \)alue of the lease to the licensee is alsoa loss when, compared_ to the fair market deal I had
previously been negotiating with PTC—“220. I can explain all of the above in more derail atan

evidentiary hearing, if the court will allow me this opportunity.

29.  The Receiver’s Proposed Alstom Deal: The deal points for the Receiver’s

proposéJd sale of spectrum to Alstom were proVided by the Receiver in what is attached hereto
as .Exhibit 6. The Receiver’s proposed Alstom deal' is undervalded by approximately 4 to 8
times ('1/4' to 1/8 the actual value) verses what 1 had'fullly negotiated with the buyer for the ’
following reasons, which I have shown to the receiver, again to no,avail. After I objected to this
prop‘oised sale, the receiver responded, “The proposed transaction with Alstom is nearly-identical
to the transaction that you appear to have personally negotiated with Alstom’s predecessor, GE
Trahsportation.” Were that the case, the receiver should have, but did not, provide me with the |
dctual proposed transaction, but instead simply provided me a copy of Exhihit 6. A ’
30. EXhibit 6 demonstrates that the receiver in fact proposed a large additionai _

amount of spectrum with specific limits on antenna site radio transmrssron power a.nd antenna

height. Because the receiver did not indicate that she was modrfymg her proposed transaction in

response to my objectrons it must be assumed that what she proposed 1mt1ally is the transaction

she has negotiated and intends to have approved But, as stated above, the deal represents a
grossly undervalued sale by as much as 88%. Despite my objections, the receiver has failed to
provide any information, data or evidence-of any kind to suggest that my assessment of her

proposed sale is wrong in any regard. -

% The court ordered the Receiver to discuss with-me actual proposed transactions. The Receiver.
violated the Order regarding her three proposed transactions, by not giving me the actual
proposed transaction documents, or clear term sheets with the material details. To this day, the
Receiver has not done that. The Receiver cannot ask the court to approve sale transactions that
do not have definite written terms, or where the Receiver did not submit those terms to me for
comment prior to seeking court approval.

11—
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31.  The extraordinary loss in value of the LMS and AMTS licenses, by signiﬁcant‘

orders of magnitude overall, shown abové, can be applied to the rest of the licenses due to the

‘receiver’s consistent pattern of neglect, as further discussed below, and because the court gave

permiAssivon to thereceiver early‘thi‘s year to market to sell off about half of all of the licenses,
including licenses in all the major classes'(LMS 900 MHz, AMTS 200 MHz, MAS 900 MHz,
and ‘Paging’ in the 40 MHz range). In summary, with more than ample opportunity for doing
s0, the receiver-has been unable to show any material market interest in transactions that would
reflect anything but a total “give éway” of extraordinarily valuable spectrum. |

32, Whether through her own fault or that of the mere existence of the receivership

| itself, it is clear the receivership is not accomplishing its objectives. To the contrary, the

receivership is causing unconscionable losses to the receivership entities, losses that declarant is
ready willing and able to mitigate by helping the entities continue with the highly successful
activities they were engaged in, and which came to a grinding halt, when the entities were

placed into receivership and the receiver declined to continue, despite my pleas. Thereafter, the

‘receiver announced to the FCC and the market, her intention to sell off the licenses, and to

|| abandon defenses of the licenses, for which expert license development, timely compelling

license extensions and renewals, and other fundaméntal actions are needed,‘ an of which the
entities were succeeding ﬁth until the receivership commenced. By her conduct, the receiver
has now dri.ven do’wn the Qalues to “fire sale” prices. At this time, the best, if not the only way;
to recover from the receiver’s harmful conduct is to éndlthe receivership immediately, and allow
me to t;egin mitigating the devastating harm that has occurred. |

The Receiver’s Neglect of Her Duty To Protect the Licenses

-33. Setting aside the iﬂcredible losses-caused by the recei\-lership? the receiver has
neglected her duties and should be relieved of them for that reason alone, independent of the
actual harm she has already caused. The FCC has a ﬁnﬁ policy, reflected in its orders, to grant
reasonable relief to entities in receivership or bankruptcy, and to grant reasonable reliefto
licensees that are nonprofit entities under IRC §501, such as Skybridge Spectrum Foundation

("SSF"). I have shown these to the receiver and her FCC-law counsel in writing and in oral

-12- ' .
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presentations. In addition, this is shown by the receivership of William Holland that I (for

Environmentel LLC and myself) established years ago, and which the receiver in this case now

{| controls: in the Holland receivership, based on my pleadings that receiver Holland accepted and

submitted to the FCC, the FCC granted to Holland for FCC licenses held in his receivership
additional time to meet any construction or "substantial( service" requirement (initial or for re-‘ |
activation). Attached hereto as Exhibit 8 is a true and correct copy of the FCC’s Order gra.nﬁng
Holland’s Requesf. Despite being aware of this decision, the Receiver in this case has fail%:d to -

even ask the FCC for relief that is available under established FCC policy to a licensee and

|| licenses in receivership.

34.  Instead, the Receiver took the position Before the FCC that she must sell off all
of the Receivership licenses without first attempting to pursue what would ob\}iously be a far
less drastic remedy. I have never seen, in decades of experiencé in FCC matters, any license
controller act with such a level of willful negligence, with such predictable catastrophic resuls.
Moreover, the propoéed action is contrary to the cofe public interest standards of all FCC law.
ahd actions, and the FCC and Congréssional expectations that license contfollers compete with
one another (rather than collude) and seek available relief. |

35. 4Fu11her, by conceding and telling tﬁé FCC in public filings that she will not
continue the construction of substantial-service actions for the reéeivership entities, which they
were heavily engaged in prior to the Receivership (with FCC approval), the receiver is viélating
the FCC’s expectations and requirements for renewals, effectiv;ly communicating to the
relevant market Of buyers, lessees, and joint venture entities that she is in no position to
negotiate for reasonable prices and terms. ‘Again, [ have never seen such neéligence inan FCC
license-based business, or any business.

36. - Licenses issued by the FCC are for a finite period of time. Generally, they are
also subject to “substantial service” or construction obligations (also sometirﬁcs .calléa “build
out” obligations, as on the face of some licenses) at or before the expiration date of the license.
Those deadlines can be extendéd by the FCC. [, 'on behalf of the Receivership entities, have -
been very successful obtaining extensions of those deadlines over the years. Because the |

\
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receivership entities have been developing new uses for the licensed spectrum, often requiring
the development of new technologies. In order to obtain those extensions, we have
demonstrated to the FCC the 'exte‘,bnt 6f the r.esearch and development being performed to
facilitate use of the spectrum for the above described advanced wireless communication
purposes. Following the appointment of the receiver, the research and development efforts have
stopped and the receiver has ig_hored my entr"eaties> that she protect the licenses by continuing -
these criticél development activities. |

37.  Inaddition to the above, for inekplicable reaéons, Athe Receiver has failed, on
multiple occasions, to recognize that the FCC has already approved the entities’ partition and
disaggregation strategy, thus freeing many of the licenses held by entities other than Skybridge,
from anylsubs’tantial service requirement. .

Non-Profit Skybridge Spectrum Foundation

38.  Skybridge, as mentioned previously, is a Délaware an—Proﬁt Corporation, a 4 ‘
private operating fouhdation that is tax exempf under IRC §501(c)(3). Althoﬁgh'l have served
as its President, I have no interest in it. Unlike some foundations which simply donate money to
worthy causes, Skybridge is an operating foundatioh which it nét only supports scientific
rese&ch, but providés spectrum and 6ther support to public entities and other scientific -
researchers for the long term use of these technologies. In particular,'through Skybridge’s
support, we anticipate being able to share infrastructﬁre with the public agencies for the broader
development of these technologies. ' _

-39.  When certain of the receivership entities disaggregated bortions of licenses and
donated them to Skybridge, I requested and received Mr. Leong’s consent to that donation.
Attached hereto as Exhibit 9 is an email, confirming Mr. Leong’s consent. Moreover, Mr.
Leong received and certainly did not ever object to the véry substantial tax deductions (in the
tens of millions) he received as a result of those donations. c

40.  In addition, contrary to the Receiver’s contentions some months ago, made and
incorrectly repeéted in public filings by the Rec¢iver, there has never been a valid termination of

Skybridge’s tax-exempt status. Internal communication at the IRS leaves something to be
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desired and there have been occasions where the 'tax-exemption has purportedly been ténﬁinated
despite the fact that Skybridge held valid extensions of time from the IRS to file tax returns. In
each instance once proof of the valid extensioﬁ was provided, the revocation of tax-exempt
status was rescinded. .Howc&er, as evidenced by the Receiver’s filings herein, in compiete
disregard for'Skybridge’s status‘, the Receiver has comingled the funds of Skybridge and
attempted to sell its assets necessary to its operating and charitable nature for purposes of paying
the other entities’ debts and obligations, as evidenced in other motions filed by the Receiver
herein. | . o

The Receiver’s Non-Action on, and Request to Stay The Sippel Order

41.  Inher March 18, 2016 petition to stay ﬁl_ed with the FCC (attached hereto as
Exhibit 10), the Receiver has asked for a stay of an HDO that has not and cannot ever be issued.
What the Receiver appears to mean in fact is this: do not take any action on the pendmg
appeals/challenges to the Sippel Order. Notably, the Recelver did not ask for a stay of that part
of the Sippel Order that lede several of the receivership entities out of the hearing in FCC
Docket No. 11-71 (dealing with incumbent- licenses blockingi certaih of the receivership entities’
AMTS licenses, as well as rights that certain of the receivership entities, namely Environmentel
LLC and Intelligent Transportation & Monitoring Wireless LLC, have to Maritime’s geographlc
licenses, potent1ally worth many m1lhons,-as the only lawful hlgh bldders for those licenses in
FCC Auction No. 61). The Receiver has in‘essence asked the FCC io refrain from taking action
that would, once and for all, remove the alleged cloud over the receiverships’ assets (the Sippel
order), while at the same time neglecfing to ask the FCC to permiit the receivership entities to
assert and protect their highly valuable rights and interests in the 11-71 Action.

42.  have filed a well-briefed and well-founded appeal of the Sippel Order, copies of
which are attached as Exhibits A & B to Defendant’s Request for J udicial Notice filed in
support of this motion. As established in those briefs, the Sippel Order suffers from a fatal
procedural defec{, among other obvious due process problems with it, which make it . |
jurisdictionally impossible fdr the FCC to ever issue the dreadéd Hearing Designation Order

regardfng the receivership entities or me. The FCC appears to be aware of the many problems
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with the Sippel Order, which is preéumably why it has never taken any action on the now more
than one yea,r-old Order. Meanwhile, rather than support any challenges to the éippel drder, the
receiver has incredibly told the FCC that she takes no positioh at all on the merits of the -
receivership entities’ and Havens’ pending appeals of the Sippel Ord’er? the success of which
would of course remove any perceived risk tovthe entities.

I declare under penalty of berjury under the laws of the State of California that the
foregoing is _.true and correct. _ ‘ . .

Executed on August 19 2016.

G S

WARREN HAVENS

4811-7222-6102.1
¥k kk
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Confidential Attorneys’ Eyes Only -
Preliminary, Incomplete Draft Subject to Révision. For W&A. Inc. Working Purposes

Spectrum Valuation Analysxs

Walters & Associates, Inc. has been retained by Verde Systems LLC; Envuomnentel
LLC; Environmentel 2 LLC and Telesaurus Holdings GB' LLC, (heremafter the "Managed
Entities"). The purpose of our engagement is to render our expert opinion as to th
value of FCC license authorities subject to the complaint and relief process occurrin
of California arbitration proceeding: Leong v Havens et al. v Leong, AAA Case Nu
0500-1055 before Arbitrator James Madison.

Comm:ssxon (FCC) filings and various wrongful dlsclosure \
have caused serious adverse affect on.the licenses. . ,
accusations and public filings directly contradiot filingSi Managed Entities before the
FCC to beth:obtain andmaintaiii the licenses and ¢ot d-management of the. licenses
and hcensee compames Fuﬂhermore Mr Leongs FCC ﬁhngs oould result n the

dg‘s pubhc sfa‘temedts,

conlradictory filings’ mclude a clalm by’ Mr
of ﬁ1e Managed Entmes and all of theu' licerss

Walters & Associates, Inc. provides herein our estimate of thie current fair market-value of
the spectrum licensed to the Managed Eatities in the absence of the Leong Public Fﬂmgs and the
vahue of the license authorities‘in the presence of the Leong Public Filings.
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License Vaiu‘e in Absence of Leong Public Filings

Managed Entities Spectrum O.Vfarvi.e,w

g“Chail el capaczty $0 that the

jith other CMRS pioviders,
t vessel safety In 2002, the
or AMTS stations. The Federal
W auctions in 2004 aiid 2005.

Commission’s lgoal Wwas to perm.lt licensees to make
stations ‘would be more economically viable :and cg
provided that serving units on land did ot pegs
Commission, adopted a geogtaphlc area hcens nd
Commuinications. Commission condircted two

AMTS Spectruan:alu'aﬁon

> and Environniéntel-2, LLC are the licensees
: roll ed Entities. According to management reports and
FCC database mfonnau ] st¥tns, LLC has 151.8 million MHz/Pops;, Environmentel,
LIC 103.7 million ] g and? nvrronmentel 2, LLC 21.1 millioh MHZ/Pops. The total
AMTS MHz/Pops for the] i3,276.5 million.

for AMTS

, Inc. performed a comparatxve sales analysis of eight pnvate
ctlons occm'nng between the petiod.of June 2008 and December

ons Comnussmn and mdustry analysts 1o compare spectmm transachons In
iing the Per-Pop/Per—MHz value of the comparatwe spectrum, the analyst selected a
wezgh ed valuation approach. The advantage of using a weng,hted valuation téchnique is that the
valuation result is more heavily influenced by the Jarger deals, in terms of populatlon and price,
observed .in comparable transaction data. The total combined purchase price for the eight
market transactions was calculated to be |- The combined total MHz Pops for
the-eight déals was ] Thie Per-Pop/Pei-MHz valie for the spectrum, using the
welghted valuauon approach, 15 calculated to be- The total AMTS MHz/Pops for the three

2
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Managed Entities 1s_ The total current estimated:far market value for the Sllbject
AMTS spectrun is [N

LM‘SSewiee

eqmpment. In addltlon, unhcensed devices authorized undet Part 15 ii!
band, but cannot cause harmful interference to LMS licensees. LM
and locate- objects over a wide geog.raphlc area or to transmit data- 0"
through particular locations.

LMS SpectmmValuatxon
(Subject to.review and.analysis of construction cst )

Telesaurus Holdings GB LLC is the licensee fo 0 controlled by Managed
Entities. Accordmg to'management reports and FCCd ormation, Telesaurus Holdings
OB, LLC has 4 total of 982.9 million MHz/Pojs. o deteruiine- the cuiteiit éstimste. of
the fair market value of the Managed Entities/ seyauthorities, Walters & Associates,
Ine. relied on the analysis and con¢lusion i i October 2008 valuation repqrt of

Telesaurus’ Holdings' GB, LLC LMS s
spectrum-authorities in 2008, the ap;
FCC -auction data compiled.
raniged between, B for
. dverage Pet-Pop/Pet MHz

observed a.general trend:
spectrum apptecnauon, h S adjusted the 2007 per MHﬂPop value by _ to
arrive at a current estjsg ’

; ed a comparative sales analysis of 900 MHz
ioh 55. The Per-Pop/Per-MHz values in the analysis
ket area to Jlj for the smallest market area. The
! fet ateas was_ Walters & Assomates Inc. has

; easonable accuracy. Walters & Assocmtes Tnc. revnewed the LMS mad:et areas
3 ital cost and lease expense estimates necessary to meet the substantial service
apon Tequirenients for the market atéas. We estimiate that. the capital and léase cost
savingS would be between | 2s 2 result of the elimination of the safe
harbor construction requirements for the LMS -spectrum authorities. Walters & Associates, Inc.
estimates that the current fair market value of the license authorities, including the construction
' benefit would equate to —Per-Pop/Per-MHz The total LMS MHz/Pops for the Télesaurus
Holdings GB, LL license authorities is 982.9 mxlhon The total current estimated fair market
value for thie subject LMS licerise authorities is calculated to be —. .
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Public Coast VHF Sewlce

The Public Coast VHF service is a part of the Maritime Services. Public Coast VHF
service is used by commercial mobile radio service operators to permit ships to send and recéive
messages and to mterconnect with the pubhc switched telephoue network. VHF

commumcat\ons

Public Coast VHF Service- Speou'um Valuation
(Subject to review. of Public Coast comparable sales)

VHF spectrum comrolled by. Managed Entmw Accot i1 _,gement repons and FCC data.
base mformaﬁon, Telesam'us Holdmgs GB LIC b kg
g plic Coast VHF MHz/Pops for the
Managed Enﬁties is 3.Q million-. In order .,to, Do .-ent atxmate of. the fau' market
; tlon data compiled from Publxo Coast VHF ,
Aug . e, price paid: for the market areas was [N
Per-Pop/Per-MHz. Walters & Assdt ic. has dbserved a geneéral trend of spectrum
appreciation over the last sef Do account for this spectrum apprecmhon., the analyst
adjusted the 1998 per MEg to drrive at a cunent estlmate of I
Per-Pop/Per—MHz forthe Spbetrum¥h
Holdmgs GB, LL and Veigle S9sfems, LDC spectrum is3.1 mﬂhon 'I'he tota] current-estimated
lue foy hject Public Coast VHF license anthorities is [ NN

fe Commission adopted the 220 MHz Allocation Order, reallocating the 220-
f@irom the Amateur Radio service to private and Federal Government ‘larid mobile
trum for the 220 MHz semces was allocated by the FCC to promote lhe

The mmmsxon adopted service rules-that - dictated ﬁve kllohertz (kHz) channel pairs in ﬂxe
220-222 MHz band to private Jand mobile users. The FCC’s initial decision to limit channel
assignment'bandwidths 5.0 kHz was intended to force:more efficient use of the spectrum. Other
land ‘mobile services, including SMR ' were duthorized for 25.0 kHz and 12.5 kHz cliannel

. bandwidths. The 220 MHz Service, however, was greatly impacted by the failure of
mamifacturing ‘companies to provide competitively priced narrowband 220 MHz ‘mobile and
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transmifter equipment. Consequently, 220 MHz Service providers sought alternative solutions
including aggregating cliannel assignments to higher bandwidth channels and working with
manufactirefs to provide mote dttractive solutions to.narrow bandwidth channel restrictions. The
FCC has accommodated the 220 MHz Service by allowing partitioning and disaggregation rules .
to licensees. The ECC has sponsored four competitive spectium auctions for-the allocation. of
220 MHz spectrum. The first, Auction 18, was conducted in September 1998.
Adction 24, wis hield in June 1999. The third, Auction 42 was held i o January 2
fourth; Auction 72, was held in June 2007.

220 MHz Service Spectrurn Valuation
Envuonmentel LLC is the licensee for 220 MHz spectt
market value-of the Managed Entltles 220 MHZ spectrum,: Wal

comparative sales-analysis used in- the Pablic: Coast
current- fair market value of the VHF spectrum to be'

smerit which estimated
op/Per-MHz. In -addition,

Walters & Associates also. . feviewed receht private i m:sales to be:in the fange.of
| Per Pop/Per-Mhz. Walters & Assod ¥ has concluded that:a reasonable
estimaté' for tle 220 MHz spectriim woule MHL The total . current fair -

market valiis.for the subject 220 MHz spect

Part 22 Low Band and VHF Paging
barids dre allocated for paging setvices. Licensees
3¥ messaging, two-way messaging and fixed wireless
dy one-way signalihg systems. Paging services, grouped.
/ofge, numeric, and’ alphanumeric. Pagmg systems include
¢ -and pnvate m—bmldmg systems, servmg hmlted dreas. In

services. Paging systems @
by output, -include; tone,"
subscription services to
1996, the Commms d
i CMRS bands were allocated to the fixed service on a co-pnmary
'cluded that the pubhc mterest would ‘be served by gmng CMRS

PEnvisonmetel, LLC is the licensee for the Part 22 Low Band and VHF Paging Service
spectrum eontrolled by the Managed Entities. In- order to detetmine the current estimate of the
fair market value of the Managed Entities Part 22 Low Band-and VHF Pagmg Service spectrum,
Walters & Associates, Tnc. relied on a comparative sales analysis used in:the FCC Part 22 Low
Band and VHF Paging Service Atictioni 95 conducted in 2013. The total .auction bids for the

Environmentel, LLC spectrum was [N Walters & Associates, Inc. has

-5
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observeda general trend of spectrum appreciation over the last several years. To account for this
spectrum apprecxauon the analyst adjusted the 2013 bid amount by SN to arrive ata
curteiit estimate of T fo: ‘the spectrum. The total current fair ‘market value for the
subject Part 22. Low Band and VHF Paging Service spectrum is estimated to.be | NN

Spectrum Valuation -

The Managed Entities include Verde . Systems, LLC, Environ ,
Environmertel-2, LLC and Telesdurus Holdings GB, LLC that Licld FCC licefi® 2 ties in
the Automated Maritine Telecommunications System (AMTS) sefvicethehLocation -and
Momtonng Service .(LMS) the VHF Piblic Coast Service (VPC 3 MHz Radio
Serviceé (220 #Eiz); and Part 22 low band and VHF paging service. Thé¥igjaljestimated current
fiii’ iharket valiie of the subject spectrum, iri the absence of the . Pubite Filings is [
. 25 shown in Exhibit L

" EXHIBITT

LICENSE VALUEIN-ABSENCE OF LEONG| PUBLIC FILINGS

‘ PerPopfPerMbiz  Tatal Licensa
Licanses sarvice Value: ‘Value i Thousands
Verde Systems, LLC ' AMTS

Eiivironmente; LLC ‘AMTS 103; 707,475

Environmantel-2,LLC ’ — 21,008,124
Total AMTS Service MHz Pops: 276,637,479 - -

‘r.nsauns HdldlngsGB LLG . 98 126
Total LMS Segvice MH2} . . 982,920,126 [ ] | ]

Tetesaurus Hotdings GB; LLC VPG S 429,560

Verdé Systems, LLC: VPC Service 2618821 .

Pops: : suerer _—
Environmentel, LLC ) 220-222 MHz . 88,23 '
ice MHZ Pops: 88,233. [ ] ]
Part 22 Paging NA ) NA .
Total Estimated License Value: | ]

e database and estimatas of ficonsec and Wefters & Associates, inc. See text.
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Spectrum Value In The Presence of Leong Public Filings
Walters & Associates, Ihc has previously observed and documented the reduction of

spectrum value in the: marketplace as a result of the actions compa:able to those instituted by the
Leong Pubhc Fllmgs Waltels & Associates Inc has nehed on the observatlons and,

AM'I' S Matkgtplace' Value Loss

Evidence of the 1oss of FCE license valiie die to FCC, fé
AMTS licensee was provided by Walters & Associates, Inc.
U'S. Bankiptcy Court proceeding No. 11-13463, D324 ‘
cifcumstances.ielated to loss of AMTS marketplace vaki,
Bankruptcy Court proceeding. Walters & Assoc;ates 3
emdence presented in ‘the Mssnssxppl case:to dete ‘

y acHons _inipgised"ein.an
ern District Misgissippi

wdtisidered the- obsetvations and
priate discount factor to estimate

afifation analysis report dated January 29, 2012 of
Maritime Telecommunications System (AMTS) -
yTel! (the “Report™. The purpose of the valuation
g opmmn as to the fair maiket value of certainr AMTS-

argas, the nghts to which, for purposes of the analysis, was
; Commmcatxons/[.and Mobx]e Lic ('MCIM") In order to

radio ﬁ:equency spectiuni. i
service in.the 217:220 MF
analysis Report was to-
license spectriim in nine:

he: completed AMI‘S-hcense sale transactmns to date?The Repon,’
: raccepted by the Banlmxptcy Couitas a reasonable estimafe of the

B hich iziemded the tran‘séction record of virtually ex}ery AMTS de'al' uhder
- o as of the date-of the valuation, the parties to the litigation, Skytel and MCLM, agreed
to ma x the conﬁdentlallty of the transaction information. As such, the valuation document

1-The "SkyTel Entities" or "Sky’l‘el" are, collectively: Skybridge Spectrum Foundation; Verde Systéms.LLC;
Environmientel LLC;. Intelhoent ‘Transpostation & Monitoring LLC; and Telesanrus Holdmgs GB LLC each
managed by ‘Warren Havens

2 The FCC ULS! database shows all license sale assignments. In this case, Walters & Associates, Inc. had access to
the confidentiai license sale- agmemmts underlying all ofithe FCC. approved AMTS license sale assxgnments
between the periodNovember 2008 to January 2012
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was subject to a protective onder to treat the contents of the Report as "Highly Confidential
Information" subject 'to the protectlve order issued by the Northern District Mississippi U. S.

Bankruptcy Court.

_ A number of pnvate market transactions for spectrum authorities were 1dent1ﬁed by the
analyst thch oecamed pnor to the valuatlon date of the Report The detzuls of thes ansactions

pnvate radio systems Durmg the- [e'VleW of the: ‘private market tmnsacuo at here was a clear
dlsaepancy between the transaction- pnce for. Mantlme Comiuniest i

Walters & Associates, Inc.
{0 the Report, showmg the seller,
ated Per-MHz populauon, ‘sale
Pop/Per—MHz valuatlon mieftic is

.AMT S spectmm transacuons engaged in: by Skytel 3
summarized the: transaction data from each deal in:
bUYEl' transachon date; market area, total pop'

ana}ysts to compare Jspecmnn'ua‘nsactlo

Ii determining the gl
calculated the Per-Pop/Per- v
reviewed asset pmchnse 1

~ information fiécessary to ca

R relied o Federal Commi
estimates of spectrummmal
AMT S spectrum | :

urchase pnce mmket area spectru.m mnount and other -
1 f-Rop/Per-MHz value for-eacli fansaction. The analyst
hi,Comimission licenise filings and US Census data for population
‘nineteen comparative transactions used in this analysis were for
i ag: between 50 KHz and 1.0 MHz. The value for the transactions

=Ctrum ' values reported for the Mantlme Comnnm_lcatlon dea]s and the SkyTel
7 pnce foi the SkyTel tansactxons was —' afid the total MHz population

The total price for the MCLM transactions-was - The total MHz population
from-all the MCLM transactions was calculated to be 11.8 million. The Per-Pop/Per—-M[-Iz value -
for; the Maritime target spectrum, using the- welghted valuation- approach1 was calculated to be
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" The transaction prices for the Maritime Communications AMTS spectrum was materially
fess thian that observed in-the SkyTel transactions. The mix of market size between the SkyTel
and MCLM transactions, however, were reasonably comparable. The primary difference
between the transactions involving the MCLM and the SkyTel spectrum was the fact that the

, SkyTel transaction were not subJect to an FCC investigation: As such, the Skytel :transactions
were approved by the FCC and the spectrum was transferred-to the buyer.

In the case of the MCL:M transactions, all were negotiated during the peno n
which, the FCC was investigating the veracity of claims by MCLM as to the con frietiBibof its
AMTS fixed license authorities it hadﬂ filed with the Commission as well as z¢ Hons. the

nce could be

none of the MCLM license tmnsfers had been approved by the FCC, i ,
rovisions were

provided by MCLM that such a license transfer was -guaranteed.
contaiiied i MCLM piirchase’ agreemeﬁts to deal with this posgibility

c. did not include the
“fair market value of AMTS
observed that the value of
ed by the fact that-the licenses
' hold on their trinsfer. Walters &
3a from the MCLM deal$ was riot
SPof AMTS spectrum. As such, the Court
not appmach ‘the- eshmate of fmr market”

MCLM transacﬁon data in. calculatmg its estlmate o=
spectmm for ﬂle Bankruptcy Gouit. Walters & Assq

: authonues were ot freely transferable because
Associates, Inic. coricluded in its Report that if
useful i determining the current fair ma
withheld. approval of MCEM ‘transacti

determined from the &eely traded co

transactiois:

The valuation Rep P8 the Court by Waltérs & Associates, Inc. provided clear
eviderice that the uncertain! the ¥CC regulatory stafus of a licensee, siich as MCLM, results
in the spectrim trading 3 n tia‘l dis‘c'omit 1o its actu‘al fair market value The record of the -

MCLM. negotxated ,

ve value differénce between freely traded AMTS spectrum and - AMTS
h was subject to regulatory umcertainty was observable and méasutable. The
Bverage for MCLM AMTS spectrum transactions subject to future FCC regulatory
rulingBwere calculated to ‘be _ Per-Pop/Per-MHz . The weighted average for the freely
traded’SkyTel AMTS spectrura was calculated to be [JJil] Per-Pop/Per-MHz. The MCLM
transactions were negotiated at-an‘average price of JJJjiilj Per-Pop/Per-MHz, which constituted
&y discount toithe F fair market value of fre€ly traded AMTS spectrum.




Confidential Mtomeys Eyes Only
Preliminary, Incomplete Draft Subject fo Revision. For W&A, Inc. Working Purposas

Puget Sound Energy Transactxon

Walters & Associates, Inc. demonstrated in Mississippi U.S. Bankruptcy Court the value
difference between ﬁ'eely traded AMT S spectrum and AMTS spectrum whlch was sub]ect to

that the fair market value of AMTS is reduced due to regulatory uncertainty. As pa ; ;

Walters & Associates, Inc. analyzed the Puget Sound Energy transaction. This tra as
unique inthat bothparhes MCLMandSkyTel were negotiating with Puget Sound for the
sale of AMTS spectrui which both companies claimed. This sale provide with
additional evidence of the impact of regulatory uncertamty ori the value gf 2

In May, 3010 Puget Sound Energy, Inc. entered into a p agreement with
Envlrenmentel LLC and Skybridge Spectriiin Fouridation o f AMTS specmxm

were bemg decrded by the FCC

By negotiating separate deals w1th bo
of the spectrum within the‘geographic regie
the buyers perspective, any:resolution b
would not-impact their claim toithe spec

Por thie Courts favonng MCLM and SkyTel

M fixed licenge authorities was — The

[ ] ‘The total purchase price, adjusted to a
MICIM 'spectrim was ‘calculated to be il The total
N adjusted tor a Per-Pop/Per-MHz basis, was calculated to be

purchase unce for the Sl
Pes-Pop/Per-MHz basis,

fain spectmm nghts to 100 0% of the coverage area, regardless of what happened to MCLM

In ity negotiations with MCLM and SkyTel, Puget Sound considered its options and negotiated
accordingly. The total purchase price paid by Puget Sound in the transaction for both the SkyTel
and MCLM spectrum was S for a total of 3.1 million MHz Pops. The overall fair
market value of the spectriui subJect to the uansactlon, ona Per-Pop/MHz basis was |-

10
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The Puget Seund transaction provides clear evidence that uncertainty in the FCC
regulatory status of a licensee, such as MCLM, results in the spectrum trading at a substantial
discount to its 4ctual fair miiket valile. The Puget Souiid Exergy traiisaction was conducted with
the full knowledge of both parties that MCLM licenses. were subject to an impending dismissal
by the ECC, which was subsequently ordered. The total puichase price for the MCLM
spectrum, adjusted to a Per-Pop/Per-MHz basis, was calculated to be [Jjjilj. welkbelo
actual fair market value of the market area- AMTS spectrum, which: was_ Perg

Puget Sound: pald- for access to its specu'um nghts whxch €0
the actual fair market.value of the spectrum of N Per-Pop/MHz. '

Portland General Electric

Walfers & Associates, Inc. has reviewed the docts xortt of the ongoing negotiations
with Portland General Electric, whick is séeking to pur WS spectrum from the Managed .
Entities. The Leong Public Filings, including filin and Federal Communications
Commission. (F CC)-and wrongful disclosures of c¢ information in the Alameda County

Court have becotie public. As -a result of
between Mr. Havens and Portland General BR
Managed Entities.

lds'mt&é, purcha'se negotiaﬁoﬁs

In eatly 2015, the Pitlait Blectric (P.GE)‘- édiﬁpaz'i‘y becatné iferssted in

on the speciﬁé AMTS spectrum it s'ought PGE also dsked Mr
: ,amount of spech'um he would be wﬂhng to sell to the company

PGEe-maﬂalsocon aing
Havens to inform they

trum, which were sﬁbjeét to the FCC review. PGE informed Havens that it
d in pixrchasing B Block AMTS spectrumin its Portland service areas.

’,ml months passed wﬂhout an agreement on the AMTS spectrum In July of 2015
A s ifted Me. Havens thiat they remained interested in purchasing B Block spectrum iin
severdl counties in Oregon, Washington and California. Mr. Havehs responded on August 3,
2015 with a price proposal that contained a number of options for both A and B Block spectrum
in lie Portland marke area. The undiscounted offer for the B Block spectrum was approximately
and the-undiscounted A Block spectrum was offered for - ‘The Havens
- offet included :a | fot fimely acceptance of the offer.and deposit guarantees of
10.0%. The discounted offer for the B Block spectrum was approximately SN and the

11
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undiscounted A Block spectrum was offered for NN On August 4, 2015 PGE
responded inan ¢-mail that they thought the pncmg was "a'bit higher than we had anticipated”.
PGE's main: complaint; however, regarded the A Block- pncm% saying they had expected the A
Block pricing to be "quite a bit lower due to the legal issues™. On August 11, 2015 PGE sent
Havens an e-mail dicating that they were close to making a counter offer for the sPectmm

Alameda County Courts have ralsed concerns. thhm our team; legal co )
Management. We are working to understand the impact of thiat ruling has on apfRiransae
. may oceur between our companies. Until we are comfoitable with i

submitting a eounter offer to your earlier proposal.”

On September 14, 2015, PGE sent Warrén Haven 2 leti€igvi proposal for the
purchase of 1 MHz of B Block spectrum for its specified-ma gas.) The total cash offer by
PGE for thie B Block spectrum was _ In-the,offerd iftal lai

" ifs concerns about the Alameda Coun sntuatlon "The @ ffe Alameda County Cousts
placed conversations on hold
on. We submit this proposal in
Pkey temns. If we are, than we can
: 'e to the Alameda: Comty couit. -

A order to determine lf we aré in the ball pal:k :
discuss addressmg any comphcatlon or issugg

proceedings."

The public disclosure Jf A inty’ Cotirt ‘issue didmatically impacted the price
i 9k spectrum. Prior to'the Alsmeda Country issue, the
Hlock offering price, being only a "bit" off, as described
3 1.Court proceedings PGE pioposed a dramatic reduction in
. .B Block spectrum. 'I'he ongmal offered pnce for the B-Block

parti‘eé were close to.a déii
above. After learning of
the propoesed purchase pg

¥

creation (of IEitofore bsent FCC regulatory risks. ’I‘he uncertainty created by the pubhc
Qi chnt f ennal corpomte and FCC commumcatlons m the Alameda Cotmty Court

I have also reviewed evidence of particular cases where the Leong Public Filings have
become known by parties in the market and have had -a dramatic adverse affect on what ithose
parties are oﬁ'enng to pay the Managed Entities to purchase some of the licensees spectrum. The
exainples include Portland Géneral Electric (a reducuon of well over 60%). The management of

'TheABlockxssubjentodannsbmeumeCounnmnmumsﬂJndebﬂc LLCofvalxdmnnnbcmmnons.and!bosedmsandtheMmaged
Eatitics challenges thereto, are subject to ttio FCC hearing in Dockét 11-71.

12




_ the Managed Entities has also informed me that through an investroent banker Google offered
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approxunately— for the LMS licenses; notmg that the offer should be con51dered
prior to a hearing on- a recexversth Leong was seeking in Court. The management. of the
Managed Entities has informed me that the investmient banker spoke withi the Managed Extities
legal counsel and stated that, as often happens, an initial offer may be improved, but.on the other
hand, the investment banker emphasnzed thiat time was of theé essence based on the Leong Court

actions. This Google offer represents approximately 1/3 of the conservafive i '
‘ valiiation, if the investinent banker only meant the Telesaurus Holdings GB, LLC B
The management of the Managed Entities has also pxovxded another example that ¢

license for the "Mountam“ reglon of the Umted ‘States. The nl
informed me that-the attorney for Thornas Kurian h . alrea
agamst Environmental LLC in the Nevada Court litigafion

14
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License Value In Presence of Leong Public Filings

Walters & Associates, Inc. has demonstrated herein the impact of FCC regulatory
uncertainty on the value of spectrum in the marketplace. Walters & Associates, Inc. has relied on
the facts, observations and evidence in both litigation proceedings and in private magke
.negotiations to determiine the appropdate discount factor to mesasure the loss o
Managed Entities license authonuts by the Leong Public Filings.

The relatrve value drfference between freely traded AMT. S

dxscount to the actual farr market value of ﬁ'eely lraded AMI’S spect he PGE private
market purchase price negohahons were fediiced by 75% followiifE ertainty created by
' Fiis in the Alameda County
Court proceedlng

m actual matket evidénce that
n the value of spectrum in the .
nonstrated. herein ranged between
naged Enfities aftributable to the
iliketplace transactions as well as direct
of spectrum subject to this analysis. '

, Walters & Associdtes, Inc. has reviewed and
has demonstrated -the impact of FCC regulatory
marketplace. The imarket rediiction to fair
66% and 79%. In asséssing the 1oss of licens
Leong Public Filings, we have relied on
evidence of recent price negotiations for

that thie ‘Leong Public Filings have demorstrably
private market negotiations. In addition, the Leong
¢ted the marketplace valiie of all license -authoritiés
.ynd puts into jeopardize the active status.of all the existing
that the current fair market value of the Managed Entities
e of the Leong Public Filings constitutes between 50% and 75%
thorities in the absence ofthe-Leong Public Filings. The value to
e presence of the Leong Public Filings is estimatedto be between
, as.shown in Exhibit IL

Walters & Associatesgd
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EXHIBIT Il ' -
LICENSE VALUE IN PRESENCE OF LEONG PUBLICFILINGS

Total License
‘Value ifi Thousands

Total AMTS Service License Valtie

Total LMS Service License Value

Total VPC Service Licnese Value

Total 220-222MHz Service License Value
Total Part 22 Paging License Value.

Total Estimated License Valise Range 50% to 75%:

Discounts io license valires. See Exhibit{and seo et

16




Confidential Attorneys' Eyes-Only
Prehmlnary incomplete Draft Subject to Revision. For W&A, Inc. Working Purposes

QUALIFICATIONS OF CHARLES E. WALTERS, ASA

Charles' E. Waltets, ASA is President of CE. Walters -& Associates, Inc. (d/b/a Wilters &
Associates, Inc., "W&A™), a financial consulting firm specializing in the valuation of telecommunications
businesses. Mr Walters hﬂs becn actlvely mvolved in-the valuatmn of bmadcast, cable tcl sisten. celiular

for non-broadcast
ogy fqt cheral

: -’ComonApnm 1992.
Mr: Walters has advxsed Fedcml Commumcanons nl Telecommmmications and
efSonnel on telecommunications
business and spectrum valuanon issues: Mr. Walters lm expert tcsumony before the US.
Tax Court; U.S. Bankruptcy Court; State and Federal Cow '

an: cxpext valuation witness foi tlie Internal Revenue

W iesponsibility for iticlude: WideOpenWest's
.'-Nexlel’s acquisition of WorldCom's tower
acquisition:of CableCom-Gcnml, le)ank's

Major valuation ‘projects Mr. ‘Walters }
acquisition-of Ameritech’s cable- television profrues
assets; NBC's. satellite distribution. ne @
valuation:of Cable News Netwerk >N

acquisitions for RCN,: Comnaffyeal(h, Sicpine, Palmer, Fairbanks, Corinthirn Bmadcastmg;
Wesfitighiotise- Broadcasting. and C; STt Broadcasting. Offier projects inchude the vatuation of XM
Satellite’s FCC license auth6g 0 Zapitil, Bel! South Telecommmumication's valuation of its paging

properties; Ameritech Corp i's valtation of CyberTel, Inc.s pagisg and celfular FEC licenses;

valuation of Southwestem ping and cellular properties; valwmon of CTEC' Corporation's cellular
licenses -and.intangible ation of Salem Comnmnications’ broadcast properties and valuanon of
United States Cell on’s cellular -properties. Mr. Walters has also provided expert testimony
rcgarding'vahmno fBfe the United States Tax Court, ifi Uniited States Banktiiptcy Court; before the

and in State and Federal Courts. He has appedred on variofs conimunications
gHddressed the mcmbetsmp of INTELSAT on-the economics of small earth stations

d valuatipn related issues. MI. Waltels, has algo pub'lishe_d m;memus articlcs in trade

coiirses in. Accounting and Business Law at Georgetown University Graduaté Business School. Mr. Walters
is a Member of the American Society of Appraisers and has attained the status of Accredited Senior
Appraiser (ASA) in- the Business Vatuation discipline -with a spccxalty dwgmuon in the vahuation of
Intangible Assets. He holds a FCC First Class Radio Telephone License and is certified by the Society of
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Marite Cotps in 1969.

17







No Love for Utilities in FCC Spectrum Auctions

Richelle Elberg — November 26, 2014

As a wireless.industry analyst who spent yéars following the FCC’s monetization of
spectrum via competitive auctions, I've been struck by the dramatic increase in spectrum
values implied by the ongoing Advanced Wireless Services (AWS) Auction in
Washington, D.C. T :

The sale of more than 1,600 licenses nationwide, which began November 13, has now
raised more than $38 billion — a tally that has risen by more than $2 billion since I started -
writing this blog! That’s 2-to 3 times the total analysts were calling for prior to the sale
and implies values of more than $2 per megahertz per population unit (MHz POP) for
paired licenses; some large markets are already going for $5 per MHz POP.

(Value per MHz POP is a metric commonly used to compare the values of various
spectrum licenses; it is equal to the price of the license divided by the total number of

- MHz for a given license divided by the population of the licensed market. Paired licenses '

come with two swaths of spectrum, one each for uplink and downlink, and are typically .

- more valuable than unpaired licenses, which have only one spectrum swath. For detail on

the licenses currently up for sale, click here.)

To put that in perspective, in the last major spectrum auction, held in 2008, spectrum
values leveled off at $1.22 per MHz POP. And while the bidding is blind — we don’t
know which companies currently hold the top slot for which licenses — rest assured that
Verizon and AT&T are near the top of that list. Smartphone penetration and data usage
have grown stunningly over the past 6 years, and the top wireless carriers are willing to
pay (almost) any price to ensure they can continue to meet demand. Without adequate
spectrum, they simply won’t be able to keep up. '

What about the Grid?

In_mycurrent role, as a smart grid:communications analyst,  can’t help but wonder what
happened to the FCC'’s oft-discussed plans to allocate spectrum to electric utilities for
smart grid connectivity. Proceeds from the current auction will go to support build out of
a nationwide public safety communications network at 700 MHz; public safety
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